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(i) 


STATEMENT OF QUESTION PRESENTED 


Appellants are aliens who posted bonds with the Immigration and 
Naturalization Service insuring their departure at the expiration of 
their temporary visit in the United States. The aliens did not 
depart at such time. However, a bill for their relief was already 
pending in Congress. Subsequently Congress, by Private Law, 
adjusted their status to that of aliens admitted for permanent 
residence. | 


The question presented is whether, under the above 
circumstances, the delcaration by the Immigration and Naturalization 
Service that the aforesaid departure bonds were breached was proper 
and valid. i 
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- JURISDICTIONAL STATEMENT 

a This is an appeal from a final judgment of the United States 
District Court for the District of Columbia. This Court has 

a appellate jurisdiction under U. S. C., Title 28, section 1291. 

J STATEMENT OF CASE 

fe Appellants are aliens who last entered the United States as 
i> temporary visitors on November 6, 1948. Subsequently, through the 


appellee National Surety Corporation, appellants executed and posted 
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departure bonds with the Immigration and Naturalization Service in the 
amount of $500.00 each conditioned upon the departure of the aliens at 
the expiration of their temporary visit in the United States. (J.A. 8) 
Appellants were later granted extensions of their temporary stay until 
October 19, 1950. 


On August 25, 1950, prior to the expiration date of appellants’ 
last extension, S. 4096 was introduced in the 81st Congress to grant 
the appellants permanent residence in the United States. Said bill 
expired with the termination of the 8lst Congress on January 2, 1951. 
Thereafter, and in February of 1951, the bill was introduced in the 
82nd Congress as S. 897 and said bill was enacted into law as Private 
Law 631 on May 21, 1952. 


In the meantime, on July 13, 1951, the Immigration and 
Naturalization Service declared the aforesaid bonds breached by 


the appellants for failure to depart the United States by October 19, 1950. 


On November 3, 1953, appellants filed an action for declaratory 
judgment. The complaint was dismissed and the Court found for the 
appellee Attorney General of the United States on March 27, 1957. 
This appeal followed. 


STATUTE INVOLVED 


Private Law 631 - 82d Congress 
Chapter 311 - 2d Session 
S. 897 


AN ACT 


For the reliefofMr. and Mrs. Thanos Mellos, Michel Mellos, and 
Hermine Fahnl. 


Be it enacted by the Senate and House of 
Representatives of the United States of America 
in Congress assembled, That, in the admin- 
istration of the immigration laws, Thanos Mellos, 
his wife, Elena Mellos-Nikolaidi, his son, 


a 
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Michel Mellos, and the son's nurse, Hermine 
Fahnl, shall be held and considered to have 
been lawfully admitted to the United States for 
permanent residence as of the date of the enact- 
ment of this Act, upon payment of the required 
visa fees and head taxes. 


Sec. 2. The Secretary of State is authorized 
and directed to instruct the proper quota-control 
officer to deduct four numbers from the non- 
preference category of the appropriate immigration 
quota for the first year such quota is available. 


APPROVED MAY 21, 1952. 


STATEMENT OF POINTS 


is The statutory purpose of the bonds, to insure the 
departure of the aliens from the United States, was nullified by the 
subsequent action of Congress in their behalf. 


Pa To enforce the bonds u3 der the circumstances of this 
case, would exact a penalty of these aliens. 


3. There was no breach of the bond on the date set for 
performance, since Congressional action in their behalf was pending 
on that date. 


4, The forfeiture of the bonds would have a basis, if any 
basis at all, in a narrow technical ground. 


SUMMARY OF ARGUMENT 


The departure bonds contained a liquidated damages clause to 
cover the expense which the United States would incur in deporting 
the aliens if they did not depart on or before October 19, 1950. The 
provision for liquidated damages did no more than fix the amount of 
such expenses at an agreed figure; it did not make damages recoverable 
even if none could be suffered. 
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Therefore, when the obligee of the aforesaid bonds, i. e., the 
United States, admitted the aliens for permanent residence, it 
voluntarily eliminated the possibility that there ever could be any actual 
damages. To enforce the forfeiture under these circumstances would 
constitute a penalty. 


Before the expiration of the last visa extension, a bill for 
permanent residence had been introduced in the Congress, and 
remained continuously before Congress for about 20 months until its 
passage, with the exception of 48 days between the expiration of one 
Congress and the reintroduction of the bill in the next. This constituted 
evidence of the government's intent inconsistent with forfeiture. 


ARGUMENT 


L The purpose of the bonds was nullified by Congressional 
action; to enforce them, therefore, would exact a penalty. 
The departure bonds in this case presumably were taken under 
the provisions of Section 215 of Title 8, U.S.C.: ". . . to insure that, 
at the expiration of such time or upon failure to maintain the status 
under which admitted, he will depart from the United States". 


It is apparent from the form of the bonds (J. A. 8) that they were 
drafted with care to negative any possible indication of penalty, "as 
liquidated damages and not as a penalty". It is submitted that the true 
purport was to liquidate the actual damages which the Government 
would incur in the event deportation became necessary. Neither 
apprehension nor deportation did take place. The Government 
actually incurred no expense of deportation and by its subsequent 
admission of the aliens for permanent residence, completely eliminated 
the possibility of actual damage. 


In United States v. Manufacturers Casualty Insurance Co., 113 F. 
Supp. 402, an action was brought by the United States against the surety 
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to recover the amount of a similar departure bond. ! There, also, the 
alien had not departed by the date fixed in the bond. | Congress, however, 
had granted the alien permanent residence retroactive as of a date prior 
to the breach, and the Court therefore did not approve the forfeiture. 
In his opinion the trial judge went on to add: | 
"It may well be that the action of the United States 
in admitting Brull would have constituted a release 
of liability for the breach of the bond even if that 


action had not included admitting Brull as of a 
date prior to the breach." 


IL Congressional action was pending on the date set for 
performance; forfeiture of the bonds would have at 
best only a narrow technical ground. | 
The bonds called for departure on October 19, 1950. But on that 
day a bill for the alien's relief was pending in the Congress. The 
Immigration and Naturalization Service, apparently conformably thereto, 
neither apprehended the aliens nor declared a forfeiture. It is 
submitted that there was here no liability on the bond on October 19, 
1950. To say otherwise is to ignore completely the actions of the 


Congress. 


The trial judge herein, in his written opinion (J.A. 11), cited 
United States v. Sanderson, 237 F. 2d 398,in support. The two cases 
are clearly distinguishable, however, in that in Sanderson, there was 
no pending Congressional relief on the date set for performance. 

Here there was. 


True, there was a span of 48 days (between bills) during which no 
relief bill was actually pending. To base forfeiture on such a narrow 
and technical ground would run counter to judicial principles. "Asa 
general proposition, courts are reluctant to declare forfeiture of bonds 
on narrow and technical grounds."' Kavounas v. United States, 89 F. 
Supp. 689. 
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A further important difference between Sanderson and this case 


lies in the fact that the bond in Sanderson was a bailbond, while in the 
instant case the bond's purpose was to avoid expense to the Government 
upon deportation. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judgment of the 
District Court be reversed. 


LOUIS E. SPIEGLER 

SOL M. ALPHER 

ERNEST M. SHALOWITZ, 
332 Southern Building 
Washington, D. C. 


Attorneys for Appellants 
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JOINT APPENDIX 


IN THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


[ Filed November 3, 1953] 


ATHANASIOS MELLOS, ELENA MELLOS- 
NIKOLAIDI, MICHEL MELLOS, by his 
next friend ELENA MELLOS-NIKOLAIDI, 
and HERMINE FAHNL, 

190 Hamilton Ave. , 

New Rochelle, New York, 


a Civil Action 


v. ° No. 4472-'52 


JAMES P. McGRANERY, Attorney 
General of the United States, and NATIONAL 
SURETY CORPORATION, a corporation, 


Defendants. 


AMENDED COMPLAINT 
The plaintiffs, by their attorneys, complaining of the defendants, 
allege: 

1 That this is an action for declaratory judgment pursuant to 
28 U.S.C. 2201 and that the District Court of the District of Columbia 
has jurisdiction of this cause pursuant to 8 U.S.C. 164 and 28 
U.S.C. 1352. 

2 That the plaintiff, Elena Mellos-Nikolaidi is duly authorized 
as next friend to plaintiff Michel Mellos. 

3 That the plaintiffs last entered the United States as temporary 
visitors in August of 1950. 

4 That the defendant James P. McGranery is the Attorney 
General of the United States and as such is charged with the general 
supervision of aliens, the immigration laws, and the Immigration and 
Naturalization Service. 
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5. That the defendant National Surety Corporation, is a stock 
corporation organized under the insurance laws of the State of New York. 

6. That the defendant National Surety Corporation executed and 
posted departure bonds with the Immigration and Naturalization Service 
for the individual plaintiffs herein guaranteeing their departure at the 
expiration of their temporary visits in the United States. 

7. That the plaintiffs were granted an extension of their 
temporary stay in the United States by the defendant, the Attorney 
General, until October 19, 1950. 

8. That prior to the expiration date of plaintiffs’ extension on 
October 19, 1950 and on August 21, 1950, S. 4096 was introduced in the 
81st Congress to grant the plaintiffs permanent residence in the United 
States. That the said bill expired with the termination of the 81st 
Congress. 

9. That thereafter, and in February of 1951, S.897 was 
introduced in the 82nd Congress to grant permanent residence to the 
plaintiffs. 

10. That the aforesaid S. 897 has been enacted into law and the 
plaintiffs are lawful permanent residents of the United States. 

11. That prior to 1951, it was the interpretation of the 
Immigration and Naturalization Service that departure bonds were not 
breached where the status of a temporary visitor was in the process of 
being adjusted or where it was adjusted to that of a permanent resident. 

12. That after the bonds herein were posted, the Immigration 
and Naturalization Service changed its practice and interpretation and 
decided to declare bonds breached notwithstanding adjustment of status 
to permanent residence by temporary visitors. 


13. That the aforesaid change of practice and interpretation was 


not published in the Federal Register nor was advance notice given to 


surety companies to enable them to protect their interests. 
14. That the Immigration and Naturalization Service declared 
the bonds herein breached without a hearing. 
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15. That the Immigration and Naturalization Service has no 
statutory or other authority to declare the bonds herein breached. 

16. That if the bonds were ever breached, approval by Congress 
of permanent residence for the plaintiffs herein constitutes an 
adjudication that the individual plaintiffs were and are entitled to remain 
in the United States beyond the date of their temporary stay. 

17. That the plaintiffs were led to believe that they might remain 
in the United States without breaching their bonds provided they 
subsequently adjusted their status to permanent residents. 

18. That relying upon such representations made by the Immigra- 
tion and Naturalization Service, the plaintiffs took nO steps to protect 
their bonds other than to seek permanent residence. 

19. That the bond violations herein, if they occurred, were not 
willful and did not result in any financial loss to defendant James P. 
McGranery, the Attorney General. 

20. That the defendant James P. McGranery improperly declared 
the bonds herein breached and his orders are null and void and of no 
effect. 

21. That the defendant Attorney General, through the Immi- 
gration and Naturalization Service, has demanded payment of the full 
amount of the bonds by plaintiffs' surety. Unless this Court declares 
that the bonds have not been breached, the defendant surety company 
will pay the full amount of the bonds, resulting in a full and final 
financial loss to the plaintiffs. 

WHEREFORE, plaintiffs pray for a judgment decreeing that the 
departure bonds posted by plaintiffs with the defendant James P. 
McGranery, Attorney General of the United States, have not been 
breached but are valid, subsisting and in full force and effect. 


SPIEGLER AND ALPHER 


/s/ Sol M. Alpher 
332 Southern Building 
Washington, D. C. 


Attorneys for plaintiffs 
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[ Filed November 25, 1955] 


ANSWER TO AMENDED COMPLAINT 


First Defense 
The amended complaint fails to state a claim upon which relief 
can be granted. 
Second Defense 
The court is without jurisdiction of the subject matter of this 
action. 
Third Defense 
Answering specifically the numbered paragraphs of the complaint, 
defendant, Brownell, avers: 
1. Defendant Brownell is not required to answer the allegations 
contained in paragraph 1 of the amended complaint. 
2. Defendant Brownell is without information sufficient to form 
a belief as to the truth of the allegations contained in paragraph 2 of the 
amended complaint. 
3. Admitted. 
Denied. 
Admitted. 
Admitted. 
Admitted. 
8. The allegations contained in paragraph 8 of the amended 


a Sit ole 


complaint are admitted except defendant avers that S. 4096 was introduced 
in the 81st Congress on August 25, 1950. 
9. and 10. Admitted. 

11. and 12. Denied. 

13. Admitted. Denied 

14. Admitted. 

15. The allegations contained in paragraph 15 of the amended 
complaint are conclusions of law which require no answer. In any 


event they are denied. 





























16. Denied. 
17. Denied. 
18. Denied. 
19. Denied. 


20. Denied. ! 
21. The first sentence of paragraph 21 of the amended 


complaint is admitted. The second sentence thereof is denied. 
WHEREFORE having fully answered, defendant Brownell 
demands judgment together with costs of this proceeding. 


/s/ Leo A. Rover 
United States Attorney 


/s/ Oliver Gasch 
Assistant United States Attorney 


/s/ Frank H. Strickler 
Assistant United States Attorney 


/s/ Robert L. Toomey 
Assistant United States Attorney 


[ Certificate of Service] 


[ Filed March 18, 1957] 


, PRETRIAL PROCEEDINGS 
STATEMENT OF NATURE OF CASE: 

Plaintiffs seek a declaratory judgment that the departure bonds 
posted by plaintiffs with defendant have not been breached but are valid, 
subsisting and in full force and effect. 

Plaintiffs say they entered United States as temporary visitors in 
November, 1948, that National Surety Corporation (a defendant herein) 
posted four bonds in the amount of $500. each conditioned upon the 
departure of plaintiffs upon expiration of temporary visit permits and 
that the last temporary permit expired on October 19, 1950. 
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Plaintiffs allege that prior to expiration of permits a bill was introduced 
in the 81st Congress to grant plaintiffs permanent residence and that it 
became law in the 82nd Congress, that while said bill was pending the 
Immigration and Naturalization Service declared the bonds breached 
for failure of plaintiffs to depart on Oct. 19, 1950. 

It is the contention of plaintiffs that said action was improper 
and invalid because of the subsequent admission of plaintiffs for 
permanent residence, that said action was not in accord with prior 
Service practice, i that a change of practice had not been recorded in 
the Federal Register and that the bonds were declared breached without 
a hearing. Further, plaintiffs say that no financial loss was suffered 
by either defendant. 

Defendant Attorney General maintains that the breach of the 
bonds occurred on October 19, 1950 and was not affected by the subsequent 
action of Congress. Further, said defendant says that Congress 
granted residence from "date of enactment” of bill and not retroactively. 
Defendant Attorney General says also that action taken was not a matter 
of practice but of contract and that the action taken was in accordance 
with law. 

Defendant Surety Corporation says that it has withheld payment 
on the bonds to the United States although payment has been demanded 
and said corporation deems itself a stakeholder. 

The pretrial statements of the parties are hereto appended and 
made a part hereof. 

Defendant Attorney General says that the bill introduced in 
Congress to give plaintiffs permanent residence was introduced August 
25, 1950, 8ist Congress, that this failed of passage in-that-it-was -not- 
reached, that the bill or-similar one-which passed in the 82nd Congress 
was introduced in February, 1951 after the last temporary permit 
expired in October, 1950. 


* 
The practice claimed is that usually departure bonds were not declared 
breached while adjustment of status of aliens was pending. 
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The documents identified by the pretrial judge may be admitted 
without formal proof. 


Defendant Surety Corporation seeks a determination of the 


question as to whether the bonds were or were not breached, in order 
that it may govern its actions accordingly. 
Dated March 18, 1957 /s/ Burnita Shelton Matthews 
Pretrial Justice. 
REMARKS of Pretrial Justice for consideration of Trial Justice: 


Attorneys authorized to act: 


/s/ Ernest M. Shalowitz 
Plaintiff. 


/s/ Thomas H. McGrail 
Defendant. 


/s/ Arthur C. Bailey 
Deft. Nat'l. Surety Corp. 


[ Filed March 27, 1957] 
JUDGMENT 


This case having come before the Court for trial, and the Court 
having considered the pleadings herein, the exhibits introduced, and 
oral argument of counsel for the respective parties, and having 
rendered an opinion, it is this 27 day of March, 1957, 

ORDERED, ADJUDGED and DECREED that the defendant Attorney 
General's declaration that plaintiffs’ alien departure bonds were 
breached was xapdtand de rend plaintiffs are not entitled to the relief 
requested herein, and it is further 

ORDERED that the complaint be and the same is hereby dismissed, 
with costs to defendants. 


/s/ Alexander Holtzoff 
JUDGE 
[ Certificate of Service] 





[ Filed May 8, 1957] 


NOTICE OF APPEAL 
Notice is hereby given this 8th day of May, 1957, that 


ATHANASIOS MELLOS, ELENA MELLOS-NIKOLADI, 
MICHEL MELLOS, by his next friend ELENA 
MELLOS-NIKOLAIDI, and HERMINE FAHNL 


hereby appeals to the United States Court of Appeals for the District 
of Columbia from the judgment of this Court entered on the 27th day 
of March, 1957 in favor of defendants, against said plaintiffs. 


/s/ Sol M. Alpher 


Attorney for plaintiffs 
x kx * 


Send copy to: Thomas H. McGrail 
Assistant United States Attorney 
Attorney for defendant Brownell 
United States Courthouse 
Washington, D. C. 


and 
Arthur C. Bailey, Esq. 
Attorney for defendant National Surety Corp. 


418 Woodward Bldg. 
Washington, D.C. 


[F iled The following is a Departure Bond posted by Athanasios Mellos which 
V 8/ 9) eines is identical with that posted by the remaining appellants, 


orm Rate of Premium on this 
(Old 637) bond per thousand is 
United States Bacertaentie of Justice RE 25 
Immigration and Naturalization Service 


0300-290496 


BOND CONDITIONED FOR DEPARTURE OF AN ALIEN 
TEMPORARILY ADMITTED UNDER 
THE IMMIGRATION ACT OF 1924 AS A TOURIST OR 
VISITOR FOR BUSINESS OR PLEASURE 


(Note: Instructions on Form I-308 should be strictly followed in 
preparing this bond) 
ATHANASIOS MELLOS 


(Name of alien) 





May 4, 1949 


/s/ Edw. J. Shaughnessy 
Examined and Approved as to legal EDW. J. SHAUGHNESSY wsc 
form and Execution and Accepted. Acting District Director 
New York District 
Immigration and Naturalization 
Officer in Charge 


KNOW ALL MEN BY THESE PRESENTS: 
That we National Surety Corporation 

Residing at 110 John Street, New York, N. Y. 
And 

Residing at 


Are held and firmly bound unto the people of the United States 
of America in the full and just sum 


Of FIVE HUNDRED dollars ($500.00), as liquidated damages 
and not as a penalty, to be paid 


To the United States of America, for which payment, well and 
truly to be made, without relief from valuation or 


Appraisement laws, we bind outselves and each of us, our heirs, 
executors, administrators, successors and assigns, 


Jointly and severally, firmly by these presents. 
Sealed with our seals and dated this 4th day of May, 1949 
WHEREAS, Athanasios Mellos, an alien, aged 40 years, native 


Of Turkey, who arrived at the port of New York 
Per Queen Elizabeth, on the 6th day of November, 1948, 
Has applied for permission to enter or remain temporarily in the 


United States as 


(Insert "tourist," "visitor for business", or 


visitor for pleasure 
"visitor for pleasure, "' stating nature of visit or tour and kind 


of business) 


5 * 5d mK * 


And by such application has agreed to abide by the laws and 
regulations and the conditions imposed thereunder as 
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The condition to his admission, (or to the extension of the period 
of his admission), 
NOW, THEREFORE, the conditions of this bond are such that 
permitted to remain 
if the said alien is admitted- temporarily as a 


Tourist or visitor for business or pleasure (or is granted an 
extension of the period of his admission for such 


Purpose or purposes), and if the said alien shall actually depart 
permanently from the United States without ex- 


pense thereto upon his failure to comply with the conditions of his 
admission (or of the extension of the period 


Of his admission) and in any event on or before October 20th, 
1949, or such subsequent date as may 


By proper order be fixed in entension of such date and if the 
Immigration Officer in charge of the port of 


New York, shall receive from the above-bounden obligors at 
least five (5) days prior to 


Such departure information as to the date thereof and name or 
designation of the vessel or other means of con- 
veyance by which the alien shall depart 

* *x * x * 
Then this obligation to be void; otherwise to remain in full force 


and virtue. In line 22 "admitted" changed to "permitted to 
remain" prior to final execution of this bond. 


[ Filed June 11, 1957] 


Washington, D. C., 
Monday, March 25, 1957. 
The above-entitled case came on for trial at 10:30 o'clock a.m., 
on Monday, March 25, 1957, in the United States District Court for the 
District of Columbia, inthe Court House, at Washington, D. C. 
BE FORE | 
HONORABLE ALEXANDER HOLTZOFF, Judge of the United 
States District Court for the District of Columbia. 


* * * mm 
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OPINION OF THE COURT 


THE COURT: With considerable reluctance, the Court is 
constrained to hold that technically there has been a breach of the bond 
and that therefore the principals on the surety are liable thereon. 
Technically, the subsequent action of the Congress in admitting these 
aliens to permanent residence in the United States did not have the 
effect of waiving or remitting the forfeiture previously entered and 
declared. 

While the matter seems so clear that citation of authority is 
hardly necessary, the Court might refer to a decision of the Court of 
Appeals for the Ninth Circuit, in United States v. Sanderson, 237 Fed 
(2) 398. The opinion of Judge Dimock of the Southern District of New 
York in United States v. Manufacturers Casualty Insurance Company, 
113 Fed Sup 402, is distinguishable in principle in that a private act 
involved in that case was retroactive in that it admitted the alien as of 
the date on which he arrived in the United States. There was no such 
provision in the private act involved here. 

Accordingly, the Court will render judgment for the defendant, 


dismissing the complaint on the merits. 
* * * 
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No. 13,942 
QUESTION PRESENTED 


Upon entering the United States appellants, aliens, 
posted bonds conditioned upon their departure on or before 
a given date. Shortly before the departure date a private 
bill was introduced in Congress seeking adjustment of 
appellants’ status. This bill was not acted upon by the date 
set for departure in the bond, and it subsequently died when 
Congress adjourned. Another bill was introduced in Con- 
gress a month and a half after the first bill lapsed. Ap- 
pellants never sought nor were granted an extension of 
their departure date after they originally failed to leave 
within the date as set. Some nine months after the depar- 
ture date the Government declared the bond forfeited, and 
ten months later this second introduced private bill was 
passed in Congress declaring that appellants shall be con- 
sidered to have been lawfully admitted to the United States 
for permanent residence as of the date of the passage of the 
bill. The bill did not act to make the entry lawful nunc pro 
tune. 

In the opinion of appellee, the following question is 
presented : 


1. Were appellants’ departure bonds breached when they 
failed to depart within the time set, even though their status 
was adjusted nineteen months later by a private bill wherein 
it was declared that appellants were to be considered as 
having lawfully entered the United States as of the date 
the bill was passed? 


(1) 


Counterstatement of the Case 
Statutes Involved 


Argument: 


The Bond Was Breached 
Conclusion 
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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,942 
AtTHaNnasios MELLOS, ET AL., APPELLANTS, 
v. 


HERBERT BROWNELL, JR., ATTORNEY GENERAL OF THE 
Unirep States, ET AL., APPELLEES. 


APPEAL FROM THE UNITED STATES DISTRICT COURT HOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Athanasios Mellos, his wife and child, and the child’s 
nurse, each an appellant in this case, were admitted to the 
United States as temporary visitors in November, 1948. 
Appellee National Surety Company posted a bond for each 
appellant in the amount of $500 with the Immigration 
Service conditioned upon their departure upon the expira- 
tion of their temporary visitors permits, the last of which 
expired October 19, 1950 (J.A. 5). On August 21, 1950, 
a private bill was introduced in Congress in appellants’ 
behalf. Such bill would have made appellants’ presence 
in the United States lawful as aliens admitted for perma- 
nent residence. However, this bill was not acted upon before 
Congress adjourned on January 2, 1951 and consequently 
died on that date. A new private bill was introduced into 
Congress in February of 1951 and was approved by both 
Houses on May 21, 1952. (Private Law 631, Chapter 311, 
82d Congress—2d Session.) On July 13, 1951, the Immi- 
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gration and Naturalization Service declared the bonds 
breached because of appellants’ failure to leave the United 
States by October 19, 1950, as conditioned in the bonds. 

On November 3, 1953, appellants filed an amended com- 
plaint for judgment declaring that the departure bonds 
were not breached (J.A. 1-3). The Government filed an 
answer to the complaint on November 25, 1955, seeking 
dismissal thereof (J.A. 4-5). On March 18, 1957, Pretrial 
Proceedings were held and a Statement filed by the court 
defining the issues involved (J.A. 5-7). The case was heard 
on the merits on March 25, 1957, at the termination of which 
the court declared that appellants breached the bonds not- 
withstanding the fact that a private bill was passed in 
Congress subsequent to the time the bonds were to be per- 
formed and were thereafter declared breached (J. A. 11). 
Judgment was accordingly entered dismissing the suit (J.A. 
7.) This appeal follows (J.A. 8). 


STATUTES AND REGULATIONS INVOLVED 


1. The pertinent portion of the Immigration Act of 1924, 
ch. 190, 43 Stat. 162 (later repealed by 66 Stat. 279, 8 U.S.C. 
§§ 1101-1503 (1952)) is as follows: 


“‘Sec. 15.2 The admission to the United States of an 
alien excepted from the class of immigrants by clause 

... (2)... of Section3* . . . shall be for such time 
and under such conditions as may be by regulations pre- 
scribed (including, when deemed necessary for the 
classes mentioned in clause (2)... of Section3..., 
the giving of bond with sufficient surety in such sum 
and containing such conditions as may be by regula- 
tions prescribed) to insure that, at the expiration of 
such time or upon failure to maintain the status under 
which admitted, he will depart from the United States 


9? 


' 


2 As amended by the Act of December 29, 1945, ch. 652, 59 Stat. 
672. 

~3Clause (2) of Section 3 of the Act refers to aliens visiting the 
United States temporarily as tourists or for business or pleasure. 
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2. 8 C.F.R. § 119.3 (1949) provides as follows: 


‘Conditions of admission. The conditions under which 
an alien may be admitted to the United States as a visitor 
shall be that he: 


(c) Agrees to leave the United States within the period 
of his admission or any authorized extension thereof and 
establishes that he has the ability to leave. 


(f) Furnishes bond on Form I-337 in a sum of not less 
than $500 to insure that he will depart from the United 
States at the expiration of his specific period of authorized 
stay ...if such bond is required by an officer in charge .. .’’ 

3. 8 C.F.R. § 169 (1949) provides as follows: 


2. Approval; extension agreements; consent of surety; 
collateral security. 


(a) Regardless of the section of law or regulations under 
which the bond has been required, the officers in charge... 
are authorized . . . where no substantial change is made in 
the conditions printed on the forms, to approve bonds which 
are prepared on the following approved forms: 


(3) Form I-337 or Form 637, ‘‘Bond Conditioned for 
Departure of an Alien Temporarily Admitted under the 
Immigration Act of 1924 as a Tourist or Visitor for Busi- 


ness or Pleasure.’’ 
* ee * + 


3. Violation; authority to cancel. 


If any condition of a bond executed in connection with 
the administration of the immigration laws is violated, the 
district director shall report the facts to the Commissioner 
of Immigration and Naturalization and shall forward with 
his report the bond and all appurtenant documents .. .”’ 
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SUMMARY OF ARGUMENT 


The bonds were conditioned upon appellants leaving the 
United States on or before October 19, 1950. When on 
July 13, 1951 the Immigration and Naturalization Service 
declared the bonds breached and ordered forfeiture, appel- 
lants had already had a private bill in the 81st Congress 
die with the adjournment of that body on January 2, 1951. 
The fact that another private bill had been introduced in the 
82d Congress and was unacted upon when forfeiture was 
declared does not stay forfeiture nor does it extend ap- 
pellants’ departure date. When the private bill was passed, 
over nineteen months after the date set for appellants’ 
departure, it did not act to retroactively make appellants’ 
entry into the United States lawful, as is done in some cases, 
but merely made the admission lawful from the date the 
bill was enacted. Clearly, therefore, appellants breached 
the conditions of their bonds and the declaration of for- 


feiture was proper. 
ARGUMENT 


The Bonds Were Breached 


When appellant Athanasios Mellos, his wife, his child 
and the latter’s nurse entered the United States on Novem- 
ber 6, 1948, they were temporarily admitted as visitors. 
They executed a bond with the National Surety Company 
on May 4, 1949, wherein the sum of $500 was posted for 
each of the four appellants conditioned upon their departing 
from the United States on or before October 20, 1949. This 
date was extended to October 19, 1950. A private bill in- 
troduced in Congress on August 25, 1950 lapsed with the 
adjournment of Congress on January 2, 1951. A new bill 
was introduced into the next Congress during February, 
1951, but had not been acted upon when, in July of that year, 
the Immigration and Naturalization Service declared the 
bonds breached because of appellants’ failure to leave the 
United States by October 19, 1950. The bonds were con- 
ditioned upon appellants leaving the United States, pur- 
suant to their temporary visitors permits, by October 19, 
1950. 
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It is well settled law that the actions of an administra- 
tive agency will not be reversed unless such actions are 
shown to be arbitrary, capricious, or an abuse of discre- 
tion. United States ex rel, Beck v. Neelly, 202 F.2d 221, 
223 (7th Cir. 1953), cert denied, 345 U.S. 997; National 
Labor Relations Board v. Minnesota Mining and Manufac- 
turing Co., 179 F.2d 323, 325 (8th Cir. 1950). Under the 
facts in the instant case it cannot be said that the decision 
of the Immigration Service in declaring a forfeiture on 
the bonds was arbitrary or capricious. When the bonds 
were executed in May of 1949, they were conditioned upon 
appellants leaving the United States by October 19, 1950, 
at which time their temporary visitors permits expired. 
Appellants did not leave by that date. Therefore when 
the Service declared a breach and forfeiture of the bonds on 
July 13, 1951, it was clear that appellants were present in 
the United States contrary to the conditions in the bonds. 
As the District Court stated (J.A. 11): 


‘<. . . the subsequent action of Congress in admitting 
these aliens to permanent residence in the United States 
did not have the effect of waiving or remitting the for- 
feiture previously entered and declared.”’ 


Since the bonds were conditioned upon appellants’ de- 
parture from the United States by October 19, 1950, and 
since they were still present in this country some nine 
months later with no extensions of their permits having 
been granted, the bonds were patently breached, and the 
action of the Service in declaring a forfeiture of the bonds 
was proper and legally sound. Nothing has been adduced 
to indicate arbitrary or capricious action on the part of 
the Service in declaring the forfeiture. 


By not declaring a forfeiture immediately after the first 
private bill died with the adjournment of Congress, the 
Service acted with candor in allowing appellants time to 
leave before declaring the forfeiture. There is no limit to 
the number of times that a Congressman can introduce a 
private bill and the mere act of introducing a bill in Con- 
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gress has never been held to automatically extend the 
temporary permit of a visiting alien. 

The question presented by the instant case? has been 
met in other jurisdictions and in every case in which the 
issue arose the courts have held the bond forfeiture proper. 
In United States v. Sanderson, 237 F.2d 398 (9th Cir. 1956), 
the alien claimed admission as the son of a veteran of the 
armed forces. His application for admission was denied 
but he was released from custody on bond pending actual 
deportation. The alien failed to report for deportation 
when ordered to and the bond was declared forfeited. 
Although the alien’s application for admission was subse- 
quently granted, the declaration of forfeiture on the bond 
was not revoked. Sanderson, the obligor on the bond, sued 
to have the forfeiture declared unlawful. The Court held 
that the declaration of forfeiture was proper notwith- 
standing the fact that the alien was subsequently lawfully 
admitted to the United States, saying 237 F.2d at 401: 


“<The bond became legally effective; it was breached 
and the declaration of forfeiture thereof was proper. 
Accord, Matta v. Tillinghast, 1 Cir., 1929, 33 F.2d 64; 
Kavounas v. United States, 1950, 89 F.Supp. 689, 116 
Ct. Cl. 406. Cases dealing with forfeitures in criminal 
cases are analogous and persuasive. Cf.: Detrozt 
Fidelity & Surety Co. v. United States, 8 Cir., 1932, 
59 F.2d 565; United States v. Nordenholz, 4 Cir., 1938, 
95 F.2d 756.”’ 


In United States v. Travelers Idemnity Co., unreported, 
(No. 34222 N.D. Calif., S.D., August 30, 1956) the alien 
posted $500 for a departure bond. The alien did not depart 
within the time specified in the bond but filed an application 
for adjustment of status under applicable law, which relief 
was denied. Later the alien was granted pre-examination 
and voluntary departure and on August 1, 1954, departed 
the United States and was admitted into this country on 


1 This identical problem was presented to this Court in Adler v. 
Brownell, (No. 13,240, decided February 14, 1957, but was decided 
on other grounds. 
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August 2, 1954, for permanent residence. In the subse- 
quent suit the United States sued the obligor on the bond 
alleging that the departure bond was breached by the 
alien’s failure to depart within the time set in the bond. 
In awarding judgment for the Government the court said: 


‘‘The bond executed by defendant in favor of plain- 
tiff was conditioned for the departure of Tovii Catz, 
an alien, from the United States on or before Decem- 
ber 11, 1947. The time for departure was thereafter 
extended to July 19, 1949. No further extension was 
granted. Catz did not depart from the United States 
on or before July 19, 1949. The United States did 
not waive the condition of the bond. 

It is manifest that there was a breach of the bond. 
Defendant’s contention that the United States cannot 
recover without proof of actual damage is without 
merit. Matta v. Tillinghast, 33 F.2d 64 (1st Cir. 1929). 
Illinois Surety Co. v. United States, 229 Fed. 527 (2nd 
Cir. 1916).’’ 


In Costas v. Holton, unreported, (No. 53 C 2352, N.D.ill. 
E.D. March 1, 1956) the alien posted a departure bond. A 
month prior to the departure date set in the bond the alien 
married an American citizen, but failed to obtain an ex- 
tension of her temporary visitors permit from the Service. 
The Service declared the bond forfeited because the alien 
failed to leave the United States within the time specified 
in the bond. By subsequent administrative proceedings 
the alien wife was granted voluntary departure and re- 
entry for permanent residence. She then brought suit to 
recover on the bond. In upholding the forfeiture the 
court noted that the subsequent lawful admission of the 
alien did not act to retroactively extend the time for de- 
parture set in the bond. 

It will be noted that when the private bill involved herein 
was passed it declared that appellants admission into the 
United States for permanent residence shall be considered 
lawful as of the date of enactment. Such bill may 
be contrasted with that involved in United States v. Manu- 
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facturers Cas. Ins. Co., 113 F.Supp. 402 (D.C.S.D.N.Y. 
1953) wherein the private bill was worded to make the 
alien’s admission into the United States lawful from the 
date of their entry. In other words the bill was retroactive 
and made the alien’s entry lawful nunc pro tune. This 
being the fact in the Manufacturers Cas. Ins. Co. case the 
dicta quoted therefrom by appellants (Br. 5) has no bearing 
on the instant case. 


Appellants further contend that the bonds were forfeited 
on ‘‘at best only a narrow technical ground’’ (Br. 5). It has 
been uniformly held that where an alien has failed to comply 
with any of the conditions of a bond executed on his behalf, 
the bond has been breached and the surety is liable to the 
Government in the full amount of the bond as liquidated 
damages. It has been further held that the Government 
does not have to show actual damages before recovering 
on a bond. United States v. Manufacturers Cas. Ins. Co., 
unreported, (No. 69-357, S.D.N.Y. 1955); United States 
v. Olson, 47 F.2d 1070 (8th Cir. 1931); United States v. 
Goldberg, 40 F.2d 406, 407 (2nd Cir. 1930) ; Matta v. Tilling- 
hast, 33 F.2d 64 (1st Cir. 1929) ; Kavounas v. United States, 
89 F.Supp. 689 (Ct. Cl.1950); Watzek v. United States, 
134 F.Supp. 605 (S.D.N.Y. 1955) ; Palumbo v. Union Indem- 
nity Co., 19 F.Supp. 418 (D.Mass.1937). It cannot be said 
that the Government did not suffer damages in undertaking 
the administrative proceedings subsequent to the date set 
for appellants’ departure, which would not have been 
undertaken had appellants departed within the time 
specified in the bond. To ascertain the cost of the 
man-hours of the personnel of the Service involved would 
be an impossibility. As the Court said in United States v. 
Manufacturers Cas. Ins. Co., unreported, (No. 69-357, 
S.D.N.Y. 1955) : 


‘“‘But it is the well settled exception that for bonds 
running to the sovereign, and in its favor, actual 
damages are of no consequence and the Government 
is entitled to recover the full amount of the bond. 
Illinois Surety Co. v. United States, 229 Fed. 527 (2nd 
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Cir. 1916); Fresh Grown Preserves Corp. v. United 
States, 143, F.2d 191 (6th Cir. 1944) ; ef. United States 
v. Dieckerhoff, 202 U.S. 302 (1906); Clark v. Barnard, 
108 U.S. 486 (1883).’’ 


CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 
ment of the District Court be affirmed. 
Ouiver GascH, 
United States Attorney. 
Lewis CARROLL, 
Tomas H. McGran, 
E. Truman SrTirzive, 
Assistant Umted States Attorneys. 
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